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Lord Justice Carnwath:

Background

1.

Thetraditiond village green needsno introdudion:

QVillage greenOP the very words are evocative of great age
and tranquillity, of turf asrich in hueas it is trim in a setting
untouched by time®

(Et he traditiond village green with its memories of maypole
dandng, cricket and warm beer.G

More prosaically, Gadsden describes the popukr perception:

On popubr languaye the village greenE is a small area of
open land in the middle of a village where the inhabitants can
rest or play, the children run round and, archetypdly, the
village cricket team holdsits matches.&

The story of the (Orap Ground®is rather different. According to the Inspector(*
report, the name has been traced back to 179Q but its origin is unknown:

Ot may derive from the use of the land for trapping birds or
eels, for parking horse drawn traps attending the annud horse
races in Port Meadow which took place until 1880, or for
durmping night soil from college privies or Graps®

The land conssts of 9 acres of undevelopad land in North Oxford, between the
rallway to thewest and the towpah of the Oxford Cand to the east. Beyondthe cand
to theeast liestheresidential areaforming the parish of St Margaret@. For alongtime
theland was owned by St John® Collegewho used part as arefuse tip. In 1975it was
sold to the Oxford City Counal, whowish to useit for housng development.

As for its physcal features, about onethird on the eastern side (referred to as Qhe
reed bed) is permanently unde water, and inaccessible to ordinary walkers. The
remainde congsts of trees and a scrubby undegrowth (Qhe scrubland®. Thelandis
approached by a bridgeover the cand alongatrack known as Frog Lane which leads
alongthenorthern edgeof thereed bedsand gives access to a circular path aroundthe
scrubland, off which there are numerous small paths throughthe undegrowth. The
ingpector observed that the scrubland (bore the marks of its former use as a durrp for
buildersOrubbleq but tha since the 1970s Qhe land was left neglected to grow
vegetation on and aroundtherubbleQ
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4.

He found evidence of use by loca people for Qlogwalking, children@ play and
genea informal recrestionO He estimated tha a total of about25% of the scrubland
is Qeasonably accessible to the hardy walkerQ Undastandably mog of the activity
seems to have been on or around the circular path. Mr Statham@ evidence is an
example:

Between 1989and 2001, he had dogsand walked them on the
Trap Groundssevera times a week. He usudly did a circular
walk around the scrubland, going off the path to retrieve his
dogs to pick blackberies in season and to admire some
striking giant hogweed in the south western sector of the
scrubland in the spring and summerEO

Theingector described theland as:

(Ea typical case of ingitutiondly owned land on the urban
fringewhich is neglected by the landowner because it has long
term development plans and which attracts use by local people
for informal recreation.O

The application

Miss Robinson is a local resident. In June 2002 she submitted an application to
register the Trap Groundsas a Qown or village greenOunde section 13 of the
Commons Registration Act 1965. She claimed that it had become a town or village
green by 1% Augug 199Q by virtueof thefact that:

(El ocal residents had used it for lawful pastimes as of right
(without obdruction, permission, stealth or force) for an
unbroken period of 20 years. They continueto do so untl the
present dayQ

The application form required her to state the QocalityQ which she gave as Qhe
Parish of St Margaret, Central North OxfordO She attached a plan showing the Trap
Groundsedgdal in green and the parish in red. Althoughshefilled in theform herself
she was hdped by a publiication of the Open Spaces Sodety,O Getting Greens
RegisteredO Shelater attempted to amend the application by excluding certain areas.

The City Coundl as landowners objected to the application. The County Coundl, as
registration authornty, had the task of deciding whether to amend the register. They
appointed Mr Vivian Chgpman, a speciaist barister, to hold a non-statutory inquiry.
He advised that theregister should be amended to indudethe Trap Groundsas atown
or village green, but excluding the reed beds (because they were inaccessible for
ordinay recreation) and the track known as Frog Lane (because it had been used for
access rather than recreation). The County Coundl received conflicting advice on
certain points from Mr Laurence QC, anothe specialist in this field. It became
appaent tha the resolution of this dispute raised some fundamental questions about
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the interpretation and practical application of the 1965Act on which a determinative
ruling from the courts would be required. Accordingly the County Coundal itself
initiated the present proceedings with a view to obtaining rulings on the questions
which it consdered material. The proceedings were commenced by the County
Coundl by claim form dated 11™ June 2003, naming the City Coundl and Miss
Robinson as defendants.

Meanwhile, in the early pat of 2003, the City Coundl had put up on the Trap
Groundsnoticesin thefollowing terms:

QDxford City Coundl
Trap grourdsand reed beds
Private propeaty
Access prohibited
Except with the express consent
Of Oxford City CoundlO

Thepumpos of this was to putan end to the period of qudifying use, by ensuring that
it could nolonge be Gxs of rightO

The Commons Registration Act 1965

8.

10.

Theprindpd purmpos of the 1965Act, as appears from thelongtitle, was

CEt o provide for the registration of common land and of town
and village greens£O

Section 1(1) required the registration of (a) land in Engand and Wales which was
Qommon land or a town or village greenQ (b) rights of common over such land; and

(c) those claiming rights of ownership ove such land, or becoming owner's by virtue
of the Act. Certain terms were defined by section 22, which applied On this Act,

except where the context otherwise requiresQ GCommon landOwas defined as land

subject to common rights, or Quaste land of a manorOnot subject to such rights, but
excluding any Qown or village greenQ The définition of Qown or village greenO
(adoping the accepted, but non-statutory, divisioninto three classes) -

Oand [a] which has been allotted by or unde any Act for the
exercise or recreation of theinhabitants of any locality or [b] on
which the inhabitants of any locality have a cusomary right to
indulge in lawful sports and pastimes or [c] on which the
inhabitants of any locality have indulged in such sports and
pastimes as of rightfor not less than twenty years.O

Registration authorities were established with the duty to OnaintainOthe registers, and
to make them open to ingection by the public at al reasonable times (s 3). The Act
provided machinery for Qorovisiond registrationgO(s 4), for objections(s 5), and for
reference of disputed clams to the Commons Commissiona (an office speciadly
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11.

12.

13.

established by the Act for this purmpo) (s 6). In the case of town or village greens, if
no other ownership claim was established, the land was to be registered in the name
of the relevant district coundl (s 8(3)). Registrationshad to be made in accordance
with Modd EntriesOprovided by the Commons Registration (General) Regulations
1966.1t is to be noted that the register had to record simply the status of the @andQes
a town or village green, not the paticular class of the definition unde which it had
acquired registrable status®

By section 1(2), after the end of a period prescribed by the Minister (in the event, 31%
July 1970) no land capéeble of being registered unde the Act Ghal be deemed to be
common land or a town or village green unless it is so registered® and no rights of
common Ghdl be exercisableO unless registered Qunde this Act or the Land
Registration ActsO Convasely, section 10 provided:

Orhe registration as a common land or as a town or village
green, or of any rights of common ove such land, shdl be
condusve evidence of the matters registered, as at the dae of
registration, except where theregistration is provisiond only.O

It should be noted at this point tha, in spite of previousjudicial disagreements, the
effect of section 1(2) isnolonge in issue The question was whether or notit had the
effect tha any rights of local inhabitants which were registrable but unregistered by
31% July 1970were extinguished. Lightman J decided tha they were extinguished. He
noted also that this view was condstent with the Ministerial statements at thetime.® |
expressed the same view of the section at first indance in Steed:

(E whatever rights may have been thoughtto exist by virtue of
actions or events before 1970, they ceased to have effect.
Thereafter the land was deemed not to be a Gown or village
greenQwithin any of thethree parts of the definition®’

In the Court of Apped in Steed, Pill LJ (obiter) disagreed. He took the view tha
existing cusomary rights could survive nonregistration. He quoted with approvd the
reasoning in an Opinion of Mr Laurence QC for the Countyside Commission®
However, Mr Laurence himself frankly told us that he no longe felt able to suppot
his previousOpinion (for reasonshe explained to us). In any event, the correctness of
the Lightman J8 conduson on this point is nat in issue before us Accordingly,
withoutdisrespect to Pill LJ, | will proceed onthebasisthat it is correct.

Returning to the statute, separate provision was made for amendment of theregister to
take account of future changes. Section 13 of the 1965 Act stated tha regulations
should provide for amendment of theregister: () where any land registered unde the
1965 Act (eases to be common land or a town or village greenQ or (b) where any
land (hecomes common land or a town or village greenQ or (c) any registered rights
are varied or extinguished.
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14.

Provision for amendment was accordingly made by the CommonsRegistration (New
Land) Regulations1969(Qhe 1969 Regulations). The main points are:

i)

Vi)

vii)

Where Gifter the 2" January 1970any land becomes common land or a town
or village greenQ an application may be made for induson of theland in the
appropriate register (reg 3(1)). The application may be made by any person
(reg 3(4).

The application mus be made to the registration authority for the area in the
prescribed form (Form 30), accompanied by a statutory declaration and al
relevant doauments in the applicant® possession, unde the applicant@
control or of which the applicant has therightto produdion (reg 3(7), 4(1)).

The authority may reject the application after preliminary congderation if it
appears Ohot to be duly madeQ but where it appears to the authority Qha any
action by the applicant might put the application in orderOthey mug first give
the applicant areasonable oppotunity to take that action (reg 5(7)).

Othewise the authority mug notify likely objectors (induding owners, tenants
and occupiers of the land in question) and publish and display notices of the
application in the area, inviting objections by a specified dae (reg 5(4)). It
mug then consder the application and any objections and give the applicant
an oppotunity to respond(reg 6).

The regulations contain no provision for formal hearings However, it is
accepted tha, as pat of its implied duty to act fairly in deciding the
application, the authority may find it necessary to arrange an informa ora
hearing. For this purpos, a practice has developed of arranging a non
statutory public inqury before a specidlist lawyer (asin this case).

Whether or not such an inquiry is hdd, it is for the authority to decide on the
available material whether to accept the application and make the registration,
orrgject it (regs7-8). Unlike section 6 of the Act (which provided specifically
for confirmation of a provisiond registration by the CommonsCommissione's
Quith or without modificationX), the 1969 Regulations make no express
provision for amendment or modification of the application before registration.

Where the application is accepted, the registration authority mug make the
necessary registration following as closely as possible the appropriate Modd
Entry in the 1969 Regulations The relevant modd entry indudes a reference
to the fact tha the entry is made pursuant to an application unde section 13
(rather than a provisiond registration unde section 4).



Judgment Approved by the court for_handing down GDxfordOapproved

(subject to editorial corrections)

15.

16.

17.

18.

The CommonsCommissione's have no fundion in respect of amendments, and there
isno other statutory adjudication machinery. However, supavision by the High Court
is provided by section 14 of the 1965 Act. This gives the court power to order the
register to beamendd, if, following an amendment unde section 13, it appears to the
Court tha no amendment or a different amendment ought to have been made and that
rectification would be jug. As thejudgeobserved (and has since been confirmed by
this court in R (on the application of Whitmey) v Commons Commissioners”), the
availability of thisremedy (as well as, where appropriate, judicial review) rende's the
procedure compliant with Article 6 of the European Convention on Human Rights.

Findly, it is necessary to refer to the amendment to the definition of class ¢ greens
made by section 98 of the Countyside and Rights of Way Act 2000 (Q@he 2000ActQ,
which had come into force by the time of Miss Robinson® application. Asfrom 30"
Januay 2001,theorigind definition of a class ¢ green is subgituted by a reference to
land falling within anew subsection (1A):

Q1A) Land falls within this subsection if it island on which for
not less than twenty years a significant numbe of the
inhabitants of any locality, or of any naghbouhood within a
locality, have indulged in lawful sports and pastimes as of
right, and either!

(a) continueto do so, or

(b) have ceased to do so for not more than such period as may
be prescribed or determined in accordance with prescribed
provisonsO

Three points should be made at this stage about this amendment. First, the 2000 Act
contains no trangtiond provisions dealing with the postion of applications made
before 31% Januay 2001, or of later applicationsbased on use patly before and partly
after tha dae. Secondly, there are as yet no Qprescribed provisionO unde sub-
paagraph (b), which therefore has no practical effect.'® Thirdly, the Act made no
corresponding provision for the inhabitants of the neghbouhoodor locality to enjoy
any rights over class ¢ greens (By contrast, section 2 of the same Act for the first
time gave the public a right of access Jor the purposes of open-air recreationOto
various categories of land. The categories induded registered common land, but not
village greens)

In theremainde of this judgment | shall distinguish between nistoricOand GnodenO
class ¢ greens The former term | shdl use for class ¢ greens which qudified for
registration by virtue of a period of 20 years use as of right (which | shdl call aperiod
of QqudifyinguseQ prior to therelevant date for theinitial registrations Thelatter are
those for which the period of qudifying use ended after that dae, and which therefore
are only registrable (if at al) by amendment of theregister unde section 13.
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Theissues

19.  In these proceedingsthe Courty Coundl, as registration authority, seek Qulinggor
QuidanceOfrom the court on a list of ten issues (which | take from Mr Laurence
QCG summary). It is convenient to dividethem into five groups

a)

b)

d)

Subgantive effect of class c registration

whether the relevant inhabitants have rights to indulge in lawful
sports and pastimes on land which has become (within the
meaning of section 13 of the 1965Act) aclass ¢ green;

whether land which has become (within the meaning of section
13 of the 1965 Act) a class ¢ green fals within the scope of
section 12 of the Indosure Act 1857 and section 29 of the
CommonsAct 1876;

Theeffect of the 2000amendment

i)

the meaning of the words “continue to do so” in the amended
definition, for which pumpos the court was asked to rule
whether (in the absence of regulations made unde section
22(1A)(b) of the 1965Act) thelawful sports and pastimes mugt
continue up to (a) the dae of the application to register or (b)
thedate of registration or (¢) some other (andif so what) date;

whethe al applications for registration of land as a class ¢
green made on or after 30 Januay 2001 automatically engage
(and engage only) the amended definition;

Orree-standingOperiodsof use

v)

whether the application could as a matter of law (if suppotited
by appropriate facts) succeed on the basis stated by Miss
Robinson in Part 4 of he application, namely tha the land
became a green on 1 Augug 1990, or whether (subject to (vi)
bdow) an application which specifies in Part 4 a dae earlier
than the date immediately preceding the dae of the application
mug fail;

Amendments to the application
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Vi)

vii)

viii)

whethe the County Coundal has power (the City Counal not
objecting) to treat the application asif a different date (namely a
date immediately preceding the dae of the application) had
been specified in Part 4, and to determine the application on
tha basis,

whethe as a matter of law it is open to the Courty Coundl to
permit the application to be amended so as to refer to some
lesser area (such as by excluding the pat known as "the reed
beds' and/or a 10 metre strip aongthe western bounday of the
pat known as "the scrubland”), and if so, according to wha
criteria;

whethe as a matter of law it is open to the County Coundl
(without any such amendment being made) to accept the
application in respect of, and to register as a green, pat only of
the land induded in the application, such as the part known as
"the scrubland”, and if so, according to wha criterig;

e) Evaluaion of evidence

iX)

Therole of the Court

how the County Coundl should approach the application in the
light of the evidence reported by the Ingector in relation to user
of the main track and subsdiary tracks and his estimate that
only about 25% (or less) of "the scrubland" is reasonably
accessible; and

the relevance of the existence or potentia for the existence of
public rights of way.

20. Presdent Barak, President of the Supreme Coutt of Isragl, recently described the
respective roles of a supreme court and a court of appedl:

Orhe primary concern of the supreme court in a democracy is
not to correct individud mistakes in lower court judgnents.
That is the job of courts of apped. The supreme coun(
conaern is broader, system-wide corrective actionEO

He saw oneof the main issues for such corrective action as (ridging the ggp between

law and sodetyOQ™
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21.

22.

23.

24,

It is a depressing fact that, 40 years after the enactment of 1965 Act, fundanental
issues as to its practical implications and subgantive effect, at least in relation to
village greens remain unresolved. Thisisin spite of numerousjudicial decisionsat all
levels, induding two recent House of Lords cases, and in spite of amending
legislation in 2000. It is not surprising if, in consequence, there is a gulf between the
law and sodety® perception. CBystem-wide corrective actionO's urgently required.

The main problem, as was pointed out in this court as long ago as 1975 is tha,
while class a and b greenswere well-established legd conaepts, class ¢ greenswere a
new creation of the 1965 Act, for which no legd inddents were prescribed. At that
time it was suggested by Lord Denning thd, if amending legidation were too long
ddayed, judicia interpretation might have to fill the ggp. Over the years since then,
thedifficulties have frequently been acknowledged in judgnents, govenment reports,
and other authoritative studies. Legidative action has been promised.® In 1995 |
referred to some of these sources. A decade later the problem remains Mos
recently, in Beresford, Lord Walker, while agreeing with the registration of the open
space in that case as a Qown or village greenQ added:

(Et he campagnes have achieved tha end by a route which
has by-passed noma development controls, and in a way
which may be thoughtto stretch the concept of a town or
village green close to, or even beyond, the limits which
Parliament islikely to have intended EO™

To bring matters up to date, we have been shown a note prepared for the present
hearing, following a conveasation with the Senior Policy Officer for Commons
Legidation at DEFRA.'® This indicates tha a Commons Bill is currently unde
preparation, relating mainly to improvements to the management of common land. A
decision had been taken not to indude any significant provisionsin relation to town
and village greens because it was felt tha the subject was too complex to beinduded
in the Bill.Olt is, however, intended tha there should be research with regard to the
continuing registration of greens with a view to updaing existing data, investigaing
conflicts and problems, and aso exploring Qvhether village registrations are bang
used to frugrate developmentQ There is no timetable either for completion of this
work, or for further legidation. For the foreseeable future, therefore, we mug take the
statute asit is.

Agang this background,| am reluctant to accept tha there is nothing the courts can
do. We can and should look agan at the 1965Act in its historical context. We should
be guided by the assumption, so far as possible within ordinary judicial condraints,
tha the Act was intended to achieve its stated purmpos of providing a ddinitive
register of common land and town and greens and to have practical effects, within a
scheme which was coherent, workable and fair. We are entitled also to have regard to
the Royd Commission report, whose recommendations provided the basis for the
legislative scheme.'” At the same time, in accordance with established prindiples, we
mug adopta restrictive approach to the interpretation of legidation which imposes or
extendspena obligaionsor detrimentally affects propety rights.*® Findly, section 3
of Human Rights Act 1998requires us so far as posible, to interpret al legidation
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25.

(old and new) in a manne compaible with the rights guaranteed by the European
Convention of Human Rights, induding the protection of propety rights.*®

Counsl appearing before us al of whom are experienced in this field, joined in
urging usto beas bold as we feel able, in providing practical hdp for those interested
as land-owne's or clamants, and for the authorities who have to administer the
system on a day-to-day basis. In doing so, right or wrong, we may at least hdp to
clear the way for further corrective action by the House of Lords in its judicia
capecity, or by Parliament.

Greensbancient and modern

26.

27.

28.

It is impossible to reach a prindpled conduson on the fundanental questionsraised
by thefirst two issues, withoutrevisiting the development of thelaw in this area from
its beginnings in the 17" Century to the Royd Commission report and the 1965
reforms.

Aspects of the relevant history were reviewed in the Gnagisterial G° speech of Lord
Hoffmann in Sunningwell, and in Beresford itself. However, in ndther case did the
House find it necessary to resolve the uncertainty as to the subdantive effect of
registration unde class c. In Sunningwell Lord Hoffmann referred to this uncertainty
when commenting on the backgroundto the case. He said:

Ot isundear wha rights, if any, registration would confer upon
the villagers. The Act is slent on the paint. But registration
would prevent the proposd development because by section 29
of the Commons Act 1876 encroachment on or indosure of a
town or village green is deemed to be a publiic nuisance. G*

The extent of the villagersQrights was not in issue in tha case. Nor (notwithstanding
Lord Hoffmann@ reference to it) was the application of section 29 of the 1876 Act.
We undestand (from Mr Laurence QC, who aso appeared in tha case) that there was
no argument onthe point, andit remainspropealy as an issue before us(issue (ii)).

In the New Windsor case, Lord Denning in a chaacterigticaly vivid passage
encapaulated the essentials of the law of cugomary rights over village greens®
However, to answer the issues left open in tha case, and in Sunningwell, it is
necessary to fill in some more of the detail. In this review, | will seek to emphasise
four main points:

)] Undestanding of the law at the time of the Royd Commission® report
depende prindpdly onits development and clarification in cases and writings
in the second part of the 19" Century, in spite of which many points remained
unresolved,;
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29.

i)

i)

There was no standard package of rights applicable to all town or village
greens Rights dependad on cugomary law. The extent of the local rightsin
any case, and the identity of those entitled to enjoy them, depended on the
local evidence.

Although some 19" Century statutes contained references to Qown or village
greens) the statutory term was not defined. There was nothing in the statutes
or in any reported cases which necessarily limited tha term to land subject to
cugomary rights.

Historic class ¢ greens as a conagpt, were a natural extenson of the common
law, and congstent with the objectives of the 1965Act. Moden class ¢ greens
are ndther; and it seems likely tha they were an unintended consequence of
the statutory definition. Althoughthey are now firmly embedded in the law,
there is no policy reason to give them a subgantive significance beyond tha
expressly or impliedly required by the statutory wording.

In this part of thejudgnent, | will review the development of thelaw in five pats:

)

19" Century cases and studies

19" Century statutes

TheRoyd Commission and the 1965Act
Moden class ¢ greens

Sunningwell

19" Century cases and studies

30.

Compared to the venerability of village greens as an inditution, the legd sources
before the 19" Century are surprisingly thin. In so far as it is possible to refer to an
established body of law before the 1965 Act, it is largdy derived from cases and
treatises in the second hdf of the 19" Century. This period coindded with increasing
concerns ove the sodal consequences of the indosure of commons and recognition
of the needs of the growing urban popuktions for exercise and recreation.
Immediately before this period came thelndosure Act 1845, which:

(E carried much farther the conoept tha indosure was the
concern of al thelocal inhaitants, and not only of thelord and
the commoneasO
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31.

32.

and which first induded a genea prohibition on the indosure of town or village
greens?® Other |egidation followed duting the 19" Century, to some of which | shdl
refer in the next section. However, there was no statutory definition of the expression
Qown or village greenQ and appaently no reported case in which its statutory
meaning was discussed.

The 19" Century authors sought legd undepinning for the traditiond rights over
village greensin the law of customary rights. Tha law is usefully summarised in the
current edition of Megarry & Wade

Csuch rights differ from easements in tha they are exercisable
by al who are induded within the cugom, indegpendently of
owneship of a domnant tenement and indgoendently of any
grant. They differ from public rights in tha they are
exercisable only by members of some local community, not by
members of the puldic generally. The user mug be as of right
and, as such, linked to a particular locality. For these purposes,
the locality mug, it seems, be some unit recognised in law,
such as a parish or town.

A\ cugom redly amount to a specia loca law, a locd
variation of the common law. The common law recognises
such variationsonly if they are andent, certain, reasonable and
continuous To be @GndentOa custom mug dae back to the
year 1189, the beginning of legd memory; but andent origin
may be presumed if there has been longenjoyment and thereis
no proof of alater originE .G*

By theend of the 19" Century it seems to have become settled law that:

O\ regular ussge of twenty years unexplained and
unoontradicted is sufficient to warrant a jury in finding the
existence of an immemorial cusom E And from such modan
usage, unless the contrary appear, thejury oughtto presume the
immemoria existence of therightEO*

The 19" Century textbooks refer to two old cases as directly relevant to village
greens Abbot v Weekly (1666Y°, and Fitch v Rawling (1795Y’. In ndther does the
report contain any mention of a Qvillage greenOas such. Both were unsuccessful
actions for trespass by the owne of land, where the defence rested on an aleged
cugom. In 4bbot v Weekly the court upheld a cugomary right for the inhabitants of a
villageto use theland Qo dance there at all times of the year at their free will and for
their recreationO In Fitch v Rawling the defendants had played cricket on the
plaintiff@ land, relying on an aleged cusom for the inhabitants of the parish, to use
the land for Gill kindsof lawful games, sports and pastimesEa t all seasonable times
of the yearEO The reported arguments revolved round a nunmber of technical and
pleading points, such as whether cricket was within the cugsom, and whether it
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33.

34.

mattered tha some of the players (presumably the opposng side) came from a
different parish.

Writingin 1868Charles Eltor?® said of these cases:

@Dn these cases rest the immemoria privileges enjoyed by
inhabitants upontown-greens and village-greens which may be
defined as small portionsof wastes dedicated to the inhabitants
of a certain place, either by cusom or by express grant of an
owner in fee-smple.(3°

He contrasted these local rights with the postion of the general public, which Qhas no
such rights by the common law, and cannot claim them by particular customQ This
was illustrated by reference to two recent cases,*® where a cusomary claim by village
inhabitants to use of land as a village green was rejected because the evidence showed
that Qhe genera public resorted to the place for recreation and roaming aboutQ A
similar objection in 1876 proved fatal to a claim to cusomary rights on Stockwell
Green in Lambeth, in the well-known case of Hammerton v. Honey.®* Sir George
Jessel MR said:

GEw hat mug be the usage proved? It mug be not only
consstent with the cusom alleged, butEnot too wide For
ingance, if you allege a cusom for certain persons to dance on
a green, and you prove in suppot of tha alegaion, not only
tha some people danced, but tha everybody else in the world
who chos danced and played cricket, you have got beyond
your cusom.O

In Edwards v Jenkins®* it was even hdd to be fatal tha the claimed rights were
enjoyed by three paishes, rather than one Although Lord Denning doubed the
correctness of this decision® it remains a fundamental feature of a cusomary right
tha it isfor the bendit of a particular locality, notfor theworld at large

In 1896, Sir Robet Hunter devoted a whole chapter of his work on Open Spaces to
the subject of village greens This is particularly valuable as an authoritative review
of the state of the law towards the end of the main period of case-law development.
Even then, henoted the continuing uncertainty of thelaw:

CBo familiar is the expression Qvillage greenCtha it has found
itsway into Acts of Parliament, and even into the utterances of
the Courts. Yet the term Qillage greenQ like the term
@ommonQas applied to a piece of land, has no exact legd
definition, unless it bethat of green situaein avillage It does
not follow, tha, because a piece of land is wha is usudly
called a village green, it is therefore subject to peculiar rights.
It may be subject to such rights, but in each case the existence
of theright, asafact, has to be proved. 6°
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35.

36.

37.

Hunter referred to the difficulties of proving cugomary rights unde the case-law,
particularly given the practical impossibility of showing Gystematic exclusion of the
genea publicQ and the conequent need to show.

(Es ome kind of assertion of right onthe part of theinhabitants
over and abovethe mere use in common with othersEO%®

Onetopical issue was whether theright o,f recreation Onay be claimed at all times of
the year, or only a seasonable timesQ the latter words beng taken from the
description of thecusom uphdd in Fitch v Rawling. Hunter commented:

(Ei t seems now to be settled that the right may be claimed at
al times. Nevertheess, the cusom musgt be used reasonably,
and no wanton damage caused EO*’

Theauthorities relied on as resolving this dispute were Mounsey v Ismay, and Hall v
Nottingham.* The first was not about a village green in the ordinary sense, since it
concerned an alleged cusom to use the plaintiff® land for harse-racing on only one
day each year (Ascension Day). The second concerned land known as the QMaypole
PieceQ in a Shropsire village The alleged cusom was for the villagers to erect a
maypole and dance around it, and thewise (to) enjoy any lawful and innoent
recreation at any times in the year on the landO This was uphdd even though not
expressy limited to Geasonable timesQ The court followed Abbot v Weekly and Fitch
v Rawling, which:

(E taken togeher show tha al lawful games and pastimes
may beused at all times.d°

Thecourt regjected an objection tha thecugsom was too uncertain. Cleasby B said:

Q.ooking to the naure and origin of such cusoms, it would be
unreasonable to expect any precise certainty as to what should
be enjoyed as a matter of right &*

Two other cases, referred to by Hunter,* show tha by this time claims to cusomary
recreationd rights were not confined to small areas within villages or towns In Virgo
v Harford®™ the court uphdd recreationd rights of thevillagers over 65 acres of Gine
open land on the top of a hillQ Therights, as so declared, extended to Qhe playing of
footbdl, roundes, cricket, and all other lawful village sports, games and pastimesQ In
Lancashire v Hunt™ the claim related to an area of some 160 acres, known as
Stockbridge Common Down. The main issue was the extent to which commercial
training of horses was permitted. It was hdd that the inhabitants were entitled by
cugomto use the Downs

CEf or all useful and lawful games and recreation, induding
ridingEand to erect such tents and other accessories as were
necessaryEO
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but not so as to indudethe training of horses not bdonging to the inhabitants, or the
bugness of training of horses for profit.

19" Century Statutes

38.

39.

40.

4].

| turn to the 19" Century statutes, which are relevant both to the background of the
1965 Act, and to one of the main issues in this case (issue (ii)). Town and village
greenswere referred to in anumber of statutes, withoutdefinition.

Thus section 15 of the Indosure Act 1845 provided that Gho town green or village
green shdl be subject to beindosedQ and it also provided powers for such greensto
be dlotted to the @hurchwardens and overseers of the pooEO in trug for use for
Gexercise and recreationO Section 147 provided a procedure whereby Qand not
subject to be indosedO(which unde section 15 would have induded village greens)
could be exchanged for othe land, on terms approved by the indosure
commissiongs. There was separate provision in section 73 of the Indosure Act 1845
for the alotment of land Gis a place of exercise and recreation for the inhabitants of
the said parish and neighbouhoodQ but no indication tha such land was to be
eguaed with a Qown or village greenOin the statutory sense.

Later statutes made further provision for the protection of village greens and allotted
recreation land, by desming certain encroachments or interferences to be Qoublic
nuisancesQ and so subject to crimind prosecution. They were section 12 of the
Indosure Act 1857 and section 29 of the Commons Act 1876. The languaye is
somewha dense, but the detail is immateria. In summary, the 1857 Act created
varioussummary offences for the purpose of preventing nuisances:

On town greens and village greens, and on land allotted and
awarded upon any indosure unde the (Indosure) Acts as a
place for exercise and recreationEO

The acts so prohibited induded:

Gy act whasoeverEt o the interruption of the use or
enjoyment thereof as a place for exercise or recreation.O

The 1876 Act provided that any encroachment, erection or interference made on a
Qown or village greenQ otherwise than with a view to its (etter enjoymentQ should
be Qleemed to bea public nuisanceOso as to give rise to a summary offence unde the
1857Act.

In some statutes, town or village greens were indudead in the definition of
Qommong) An example is the Commons Act 1899, which gave district coundls
various powers (induding management schemes and byelaws) in respect of
@ommong) Commonswere defined so as to:
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42.

Ondude any land subject to be indosed unde the Indosure
Acts 1845to 1882 and any town or villagegreen.O

The same definition was carried into the compulsory purchase legidation, which
provided for a @ommonO(induding a town or village green) to be compulsorily
acquired, subject to the provision of other land Gequdly advantageousEt o the
publicQ and subject to the Game rights, trusts and incidentsO*

We have been shown no reported case which conddered the expression QGown or
village greenOin any of these statutes, or, in particular, which directly linked it to the
cases on customary rights. It is noteworthy tha in 1896 Hunter made no such link.
Thus of thereferences to Qown or village greensOin the Indosure Acts, hesaid:

CrFor the purpoe of these enactments, a village green or town
green means it may be assumed, a green Situdae in avillage or
town and habitudly used as the green of the place for
recreation, air, and exercise; it would not be necessary to prove
tha alegd right of recreation in the inhabitants of the district
ever existed.(°

He cited no authornty for this propostion, butit may have represented aredlistic view
of the practicalities of summary proceedings at the time when these statutes were
enacted. In any event, in considering the purposes of the 1965Act, it cannot be taken
as settled law tha Qown or village greensOin the 19" Century statutes were limited to
those over which cusomary rights could be strictly proved.

The Royal Commission and the 1965 reforms

43.

There appear to have been no significant cases (or academic writingg about village
greens between the first world war and the setting up in 1955 of the Royd
Commission on Common Land, which led in due course to the 1965 Act. In
Sunningwell, Lord Hoffmann summarized the background and general effect of the
reforms, so far asrelated to village greens

O'he main pumpo of the Act of 1965 was to preserve and
improve common land and town and village greens It gave
effect to the Report of the Royd Commission on Common
LandE, which emphasised the public importance of such open
gpaces. Some commons and greens were in danger of beng
encoached upon by developes because of legd and factud
uncertainties aboutther status. Others were well established as
commonsor greensbut there was unaertainty aboutwho owned
the soil. This made it difficult for the loca people to make
improvements (for example, by building a cricket pavilion).
There was no one from whom they could obtain the necessary
congent.
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44,

45.

46.

The Act of 1965 dedlt with these problems by creating local
registers of common land and town and village greens which
recorded therights, if any, of the commona's and the names of
the owners of theland. If no oneclaimed ownership of atown
or village green, it could be vested in the local authority.
Regulations made unde the Act prescribed time limits for
registrations and objections and the determingion of disputes
by Commons Commissionas. In prindple, the policy of the
Act was to have a once-and-for-all naionwide inquiry into
commons common rights and town and village greens When
the process had been completed, the register was condusve.
By section 2(2), no land capable of bang registered unde the
Act was to be deemed to be common land or a town or village
green unless so registered .3’

| would only comment, with respect, that the first paragraph perhgpos undestates the
extraordinay complexity of the task which faced the Commissionas, agand a
background of widdy differing geographical settings and local traditions and very
uncertain legd prindples.”® One cannot read the report without huge admiration for
thar achievement in bringing order to this appaent chaos

In ther vivid general description, the Commission contrasted the traditiond image of
thevillage green with:

(Et he redity (which) all too frequently falls far short of
imaginaionE Too oftenEvi llage greens are neglected and
become rank with unmown grass and weeds or trodden bare,
used as dunps for rubbish and disfigured with litter. So far
from being untouched, they may find the hand of the twentieth
century lying heavy upontheneO*

Mog of the report was concerned with common land as such, for which deailed
proposls were madefor registration, public access and management.

Town and village greens were dedlt with relatively briefly, both in the body of the
report and the legd commentary by Sir Ivor Jennings QC himself. The glossary
defined such agreen as.

QA piece of open land in a village on which the inhabitants of
the village (or town) have a cusomary right of playing lawful
games and enjoying it for recreation.(3°

The Commission recommended the extension of ther proposs for registration (but
not appaently those for access and management) to village greens commenting:
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47.

48.

Orhere are probably very few villagers who will not know
what they mean by their @reenQequdly ther assumption that
it is@harQgreen is seldomlikely to bequestioned.O

However, to guard agang the Qlifficulty and expenseOfor inhabitants if putto proof
of ther green, they recommendal tha the relevant local authority should be able to
clam theland as a town or village green, and tha, subject to an successful objection
to the Commons Commissiong within a defined time, title would be deemed to be
vested in the authority, which should maintain it as open space.”* Village greenswere
to beexcluded from the definition of common land.

The définition of Qown or village greenOproposed for this purpos was wider than
tha in theglossary, and anticipated the three parts of section 22:

Any place which has been alotted for the exercise or
recreation of the inhaitants of a parish or defined locality
unde theterms of any local Act or indosure award, any place
in which such inhabitants have a cusomary right to indulge in
lawful sports and pastimes, and in a rural parish any
unenclosed open space which is wholly or mainly surrounded
by houses or their curtilages and which has been continuously
and openly used by the inhabitants for all or any such purposes
during a period of at least twenty years without protest or

permission from the owner of the fee simple or the lord of the
manor.O(emphasis added)>

There is a tantalizing lack of any discussion of the third category. It may not be
coinddental tha it reads like an elaboration of the wording suggested by Hunter in
connection with the 19" Century statutes:

(Ea green Stuae in a village or town and habitudly used as
the green of the place for recreation, air, and exerciseEO

The Commission may have had in mind tha, as already noted, the statutory meaning
of a Qown or village greenOwas not settled law. They may have wished to cast ther
net wide enoughto enaure tha no plausible candidae escaped consideration at the
initial stage of theregistration process.

As has been seen, the 1965Act definition followed the three-part format, in classes a
to ¢; but the third was significantly widened by removing the limitation to land
surroundel by houss. Agan one can only speculate as to the reasons for this
extengon. It is posible tha this was the draftsman@ respons to the andogy of cases
such as Lancashire v Hunt, to which such a restrictive definition would have been
ingpplicable.
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49.

50.

More generally, the draftsman@® obijective, in creating the conaept of historic class ¢
greens may have been to cut throughsome of thetechnicalities of cusomary law. He
would have had in mind tha, where a land-owner had a valid defence to such local
clamsto recreationd rights over hisland, the time between the passing of the Act and
thefind registration of claims would leave him plenty of oppottunity to assert it. This
might be by express licence or by effective prohibition, either of which would have
the effect that it would no longe be Gis of rightO™ Thusany landin relation to which
a clam to village green status survived the registration process, could, without
unfairness, beregarded as the practical equivalent of acusomary green.>

In practice, in thdr handling of the initia registrations Commissionas
undestandably seem to have treated classes b and ¢ as overlapping, without always
drawing a clear distinction between the two.>® As already noted, the Act itself
required only that the land should be registered as a town or village green, without
specifying the class which broughtit within the definition.

Modern Class C Greens

51.

52.

53.

The concept of a GnodenOclass ¢ green, as it has emerged in the cases since 1990,
would, | think, have come as a surprise to the Royd Commissionas, and to the
draftsman of the 1965Act. Thee isno hint of it in the Royd Commission repott, or
the Parliamentary Debates on the Bill. The CommissionasOterms of reference were
directed to sorting out the problems of the past, nat to creating new categories of open
land, for which there was no obvious need. By this time, of course, there were
numerousstatutes conferring on public authorities moden powers for the creation and
management of recreationd spaces for the public.

It is true tha section 13 contemplated the possibility of new entries, by induding
power to amend the register, where land becomesEa town or village greenO
However, tha provison could be readily explained by the long-established statutory
provisions for the substitution of replacement greens unde the Indosure Acts or
compulsory purchase law. There was no need to infer an intention to create a new
category of moden greens established merely by use. Furthermore, the fact tha the
procedure was entruged to administrative authorities (subject to correction by the
court), rathe than Commons Commissionas, implies an assumption tha the issues
would be relatively clearcut. Had anyone anticipated the kinds of factud and legal
disputes exemplified by the present case, onewould have expected the specidist role
of the CommonsCommissione's to be extended to deal with them.”® It is notsble that,
as late as 1975, in the New Windsor case, al three members of the court thoughtit
naural to read class ¢ as referring to 20 years (hefore the passing of the Act®’ Dan
interpretation which would have excluded the possibility of moden class ¢ greens

Thefirst suggestion of a wider pupose seems to have come in the notes to the 1969
hew landOregulations aready referred to. They indicated that land could GbecomeO
atown or village green after Januay 1970in fourways.”® Category (iii) was:
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54.

55.

56.

By the actud use of the land by the loca inhabitants for
lawful sports and pastimes as of right for not less than 20
years.O

This suggestion appears to have been derived ssimply from the statutory definition; no
further explanaionwas given.

Of the other categories, (i) and (iv) were unsurprising: (i) creation by or unde and
Act of Parliament, and (iv) subgitution or exchangefor existing greensunde statutes
so providing ™ Category (iii) (Gby cusomary right established by judicia decision()
can now be seen to have been a mistake. If, as dready discussed, any unregistered
cugomary rights were extinguished by section 1(2), a subsequent judicial decision
could notrevive them.

The questionsraised by modean class ¢ greens did not come before the highe courts
untl 1995% In the two cases conddered in tha year,®! no point was taken as to the
prindple; but the restrictive interpretation adopted in those cases, if uphdd, would
have severely limited the potential for successful registrations That changed with the
decision of the House of Lordsin Sunningwell (1999), since when this has become an
area of unusidly vigorous legd activity for registration authorities, and for the
gpecidist bar B whether in the conventiond role of coungl, or as ingectors in non
statutory inquiries established by registration authorities.

In Sunningwell, not only was the prinaple of the modean class ¢ green accepted by
the House of Lords without question, but it was taken as one of the reasonsfor the
statutory provision for amendment.®? Since then, the amendment made in 2000to the
statutory definition of class ¢ can be seen as implicit endorsement of the prindple by
Parliament. Accordingly, even if (as| bdieve) it was not wha was intended in 1965,
the clock cannot be turned back. However, this history may be relevant when one is
trying to make sen<e of the statutory scheme as we now have it.

Sunningwell

57.

The prindpd issue in Sunningwell was whether the words Gs of rightO(in class c)
required, as the Court of Appeal had hdd:

(Ean honest bdief in a legd right to uskas an
inhabitantEa nd not merely a member of the publicQ®®

Tha view was rgected by the House of Lords holding tha, as in statutory provisons
for public rights of way, the words Cas of rightOwere in effect shorthand for the
common law expression “nec vi nec clam nec precario” (notby force, nor stealth, nor
the licence of the owner)O* What mattered was the appearance conveyed by the use
of thelandto its owner, notthe subjective bdiefs of theusers:
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58.

59.

O'he user by the public mug have been, as Parke B. said in
relation to private rights of way in Bright v. Walker (1834) 1
Cr. M. & R. 211, 219, "openly and in the manne tha a person
rightfully entitled would have used it. . .&°

In other words they mug have used theland B

(Ei n a way which would suggest to a reasonzble landowner
that they bdieved they were exercising a pubic right. °

Lord Hoffmann had previoudy commented onthedivisioninto three classes. Classc
was explained by Lord Hoffmann by reference to a detailed comparison of English
and Scottish law relating to the acquisition by prescription of private and public rights
of way, induding the Prescription Act 1832 and the Rights of Way Act 1932.The
latter provided for a presumption of dedication as a highway after 20 years enjoyment
Gss of rightQ which he saw as Gan echoQof the words @laiming rightOunde the 1932
Act, andintended to have the same effect. Of the 1965Act he said:

CEt his was the background to the definition of a Gown or
village greenGin section 22(1) of the Act of 1965.At that time,
there had been no legidation for cusomary rights equivalent to
the Act of 1832 for easements or the Act of 1932 for public
rights of way. Prodf of acugomto use agreen for lawful sports
and pastimes still required an inference of fact tha such a
cugom had existed in 1189.Judges and juries were generousin
making the required inference on the basis of evidence of long
uger. If there was upwerds of 20 yearsQuser, it would be
presumed in the absence of evidence to show tha it
commenced after 1189.But the claim could till be defeated by
showing tha the cusom could not have existed in 1189E

It seems to me clear tha class ¢ in the definition of a village
green mug have been based uponthe earlier Acts and intended
to excludethis kind of defence. The only difference was tha it
allowed for no rebuttal or exceptions If the inhaitants of the
locality had indulged in lawful sports and pastimes as of right
for not less than 20 years, the land was a town or village
greenEO’

The particular issue whether a cugom could have existed in 1189 does not in fact
seem to have figured in any of the reported cases on cusomary recreationd rights.®®
However, this passage is congstent with the view that the genera objective of the
draftsman of the 1965 Act was to enable the Commissionas to cut through such
technicalities, recognising the difficulties of proof for loca claimants in cases (of
which there mug have been many) where:

None of them knew the origin of the right but that they had it
there was no doubtin any of ther minds®®
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60.

61.

62.

For present purposes, however, the main significance of Sunningwell, in my view, is
in its implied widening of the division between class ¢ and the traditiond cugomary
green, represented by class b, a process which was continued by the 2000amendment.

In thefirst place, in relation to modan class ¢ greens there is no place for any Glaim
of rightOin thetraditiond sense,” to providethelink between therecreationd use and
the inhabitants of a paticular locality. In Steed in 1995,1 had seen such a link as
essential in this context in order to define the right, by contrast with the context of
rights of way: "

CER egular and open use of a particular route by the pubiic, or
of aparticular access by the occupier of atenement, can readily
be taken as an assertion of right, therightis defined by the use,
and in each case it is a right recognised by the law.”
Recreationd use of a paticular piece of land by members of
thepublic is not so readily interpreted, since a prescriptive right
to roam as such is unknown to the lawET hus the Act requires
something more than mere usage to define theright, the usage
mug be linked to a right claimed by the inhabitants of a
particular locality.3®

That approach cannot stand with Sunningwell, in which Lord Hoffmann, in rejecting
the subjective test, relied amog exclusvely on analogies with thelaw of prescription
in the context of rights of way, public and private.” Indeed, a credible Gzlaim of
rightOis impossible for a moden class ¢ green, since, even on pieces of land where
there was onae the posibility of such a clam, it was extinguished in 1970 by the
effect of section 1(2), if theland was unregistered. A genuineclaim of rightis no part
of the conaept of amoden class ¢ green.

Other parts of Lord Hoffmann® speech in Sunningwell provide further illugrationsof
the differences beween historic and modean class ¢ greens Variouspoints had been
made on the interpretation of the expression Qawful sports and pastimesQin class c,
induding andogies with cusomary rights. These were rgected. Lord Hoffmann
trested the expression as Ga single composte classQ so tha:

As long as the activity can propely be caled a sport or a
pastime, it falls within thecomposte class. &°

Furthermore the expression mug beinterpreted by reference to current practice:

CClass ¢ is concerned with the creation of town and village
greens after 1965 and in my opinion sports and pastimes
indudes those activities which would be so regarded in our
own dayEO"® (emphasis added)

Having noted tha in moden life Qlog walking and playing with childrenOmight be
themain fundion of avillage green, headded:
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63.

64.

65.

Ot may be of course, tha the user is so trivial and sporadic as
notto carry the outward appearance of user as of right 3’

Similarly, he rejected an argument, based on the 19" Century case-law, tha the
evidence of user was too broad, because it induded people who were not inhaitants
of thelocality. He said:

Orha was with reference to a claim to a cusomary right of
recreation and amusement, that is to say, a class b green. Class
¢ requires merely proof of user by Ghe inhabitants of any
locality.Olt does not say user only by the inhabitants of the
locality, but | am willing to assume, without deciding, tha the
user should be similar to tha which would have established a
cusom.(®

On theevidence it appeared that informal recreation onthe glebe Qvas predominantly,
athoughnot exclugvely, by inhabitants of the villageOL ord Hoffmann commented:

O think it is sufficient tha the land is used predominantly by
inhabitants of thevillage &°

Taking these passages together, therefore, it appears tha Lord Hoffmann was treating
class ¢ as a free-standing category, Goncerned with the creation of town and village
greens after 19650 and to be interpreted in a moden context, unhanpered by
technicalities of customary law applicable to class 5. The test is objective. Provided
that therecreationd useis sufficiently substantial Qo carry the outward appesrance of
user as of rightQ and provided that the predominant use isin fact by inhabitants of the
locality, that is sufficient, regardless of the impossibility of any credible clam of
right

This general approach can be seen as having received endorsement by Parliament in
the 2000 Act, which introdued the new®® conaept of a Greighbourhood within a
localityQ and required no more than a GignificantOnumber of local users. Whatever
precisely tha expression means (which happily is one of the few issues not before
us),® it can only have the effect of weakening still further the links with the
traditiond tests of cusomary law.

Issuesin the present case

66.

Agang tha background, | turn to the paticular issues in the present case, grouped
unde themain headingsidentified above
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(a) Substantive effect of class c registration

Introduction

67.

68.

69.

70.

Issues (i) and (ii) raise fundanental questionsas to thelegd effect of registration as a
class c green. They treat separately two aspects: (i) what rights (if any) are enjoyed by
Qhe relevant inhabitantsQ and (i) wha criminad sanctions are applicable to such
greensunde the 19" Century statutes relating to town or village greens

It is important to emphasise at the outset that we are concerned solely with rights or
liabilities created by the Act itself, as oppo®d to any arising unde other legislation or
thegeneal law. Rights over greens were not registrable as such. In relation to historic
class ¢ greens, registration unde the Act did not purport to ater the character of any
previoudy existing rights, cusomary or otherwise, or thos entitled to them. The
difference, in relation to modean class ¢ greens, is tha, even if there were any
cugomary rights, they were destroyed by the Act. Accordingly, the nature of any
rights or liabilities has to befoundin some provision of the Act itself.

The ddfinition section itself has no subgantive effect. It merely states the criteria for
registration. Accordingly, arguments about the meaning of the words (becomes a
greenO(in section 13) are beside the point. That is simply an indication that the land
has acquired the status of a Qrillage greenQ as defined by the Act, so as to become
registrable as such.® It says nothing aboutthe legd consequences of registration. The
ansver to tha question, as Lightman J said, has to be foundin section 10, which
states the effect of registration; it is

& cond usve evidence of the matters registered as at the dae
of registration.O

The difficulty comes in the interpretation of the section. It is easy to state the
problem:

)] Undea ordinary prindples the creation of new rights over private land or the
impostion of new crimind liabilities requires a clear expression in the statute.
The 1965 Act is on its face (with some limited exceptiong concerned with
registration, not with the creation of rights or liabilities, there are no clear
words in section 10 or elsewhere, having such effect.

i) On the other hand, section 10 was presumably intended to achieve something.
Since the status of a class ¢ green had no recognised legd consequences
outsidethe Act, if thefact of class ¢ status is the only GnatterOon which the
register iscondusve, then the Act has achieved nathing in tha respect.
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72.

73.

iii)  The problem goes further. Although the status of a class a or b green is
recognised by the genera law, the register does not distinguish between the
different classes. Accordingly, whether a particular registered green is within
class a or b on the one hand, or class ¢ on the other, is not a GnatterOwhich
one can deduce from the register. Thus it is not possible to tell from the
register whether any of the greens indudel in it are subject to any legdly
enforceable rights or condraints.

Lightman Jtook arobug approach to these issues:

Orhe starting point is section 10 of the 1965Act. Registration
is condusve evidence of the facts registered, and accordingly,
in case of aregistered class ¢ Green, that theland isin law and
fact a Green. The critical question, as it seems to me, is
accordingly what is the effect of the land in question being (as
registration condusvely proves it to be) a Green. The answer
is tha, unless the legidation manifests an intention tha the
existence and character of any inddent rights is to await
degerminaion by subsquent legidation or tha the inddent
rights of aclass ¢ Green are to bedifferent from the established
inddent rights of a class a or b Green, the same rights must
attach to class ¢ Greens (whether registered or not) as attach
to class a and b Greens, namely the rights of the local
inhabitants to indulge in lawful sports and pastimes on the
land. In my judgrent the 1965 Act manifests nather such
intention.3® (emphasis added)

His reference to Qietermination by subsequent legisationGis to Lord Denning MRG
suggestion that the appaent deficiendes in the 1965 Act were explicable by the fact
that further legislation was anticipated to deal with issues of use and management.®*
Lightman J had aready condudel, from his examinaion of the Act and the
Parliamentary background, tha references to such further legidation related to
common land, but not village greens® If that isright (and | accept that it is a possible
interpretation of the contemporary Parliamentary statements), it isless surprising if
theonly class ¢ greensin anyon&s mind at thetime were historic greens

Of the cases referred to by Lightman J, the most explicit suppot came from the
judgments of this coutt in Steed. Pill LJ said:

QWhile | accept that, by itstitle, the Act is said to be @n Act to
provide for the registration E of town or village greensDand
notan Act to amend thelaw relating to public rights, section 22
does provide tha On this Act unless the context otherwise
requiresQ class C land isinduded within the definition Gown or
village green® There is no express limitation upon the
purposes for which the land is included within the definition.
There is no doubttha the inhabitants have rights over class A
and class B greens and the effect of land being a class C green
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should be consdered in tha context. | find it difficult to
condude other than tha Parliament intended, in section 22, to
open the way to the creation of new rights. The right is Go
indulge in lawful sports and pastimesOwhile avoiding the need
to prove an immemorial cugom or legd origin which would
establish aclass A or class B greenE.

The andogy is not exact but | see class C as a way of
establishing rights just as section 1(1) of the Rights of Way Act
1932 (now section 31 of the Highways Act 1980) provided a
means of proving the existence of a highwayE. An actud
dedication need not be proved. | would construe the class C
ddinition as having the same effect in making proof of the
appropriate user sufficient to create arighte .G3°

Lightman J conduded onthis aspect:

(E registration merely records and confirms the prior
existence of the class ¢ Green. Registration is smply of a
Green. Plainly theinddents of a class a and a class b Green
indudetherights of loca inhabitants to use the Green: there is
no suggestion in the legidation tha the same incidents do not
attach to a class ¢ Green and one would naurally expect tha
theinddents should reflect the qudifying user. | condudethat
the existence of a Green of whichever class, whethe
established with or without the bendfit of the presumption
arising by reason of registration, gives rise to the rights of the
local inhabitants ordinarily inddent to the status of such a
Green. &’

Issue (i) - rights

75.

76.

With respect to both Lightman J and Rill LJ, | find it impossible to accept thear
approach, at least in relation to the existence of rights. Not only does it ignore the
genead statutory presumption agang interference with propety rights without clear
words More importantly, in my view, it misrepresents the naure of cusomary rights.
It assumes the existence of a single package of rights, rdinaily inddent to the status
of a(Village) GreenQ which attaches to al class « and b greens and can therefore be
applied by implication to class ¢. As the historical review has shown, that is not a
correct representation of the cusomary law of village greens

It may betha, in modan conditions and for mog practical purposes, the uses of most
class ¢ and b greens are the same. The public uses them for recreation, and noc-one
pays much attention to the historical source of the rights, or even the QocalityOto
which they are attached. However, in law class a and b greens are distind, and have
different legd attributes. More importantly, within class b itself, the extent and nature
of any rights, and tho entitled to enjoy them, are defined by the cugsom unde which
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they arise® even if in the later cases a more flexible approach was sometimes
adopied. To take but oneexample, on a QyreenQas extensve as Stockbridge Common
a cugomary right to exercise horses for non-commercia purposes would cause little
problem, at least as longtherightis confined to those living in a defined locality; but
on the typica small village green a cugom to tha effect could be highly
controversial.

For village greens as oppo®d to common land, the 1965 Act did not require the
registration of rights. Tha may well be because, unlike common rights which may
have consgderable commercial value, the historical differences between greens were
thoughtto beof little practical significance. Where disputes arose, they were probably
best |eft to besorted outlocally. However, tha does not mean tha thedistinctionshad
log thar legd significance.

The difficulties of implying such genera rights are compoundel by widening of the
gap beween class b and ¢, to which | referred when discussing Sunningwell and the
2000 Act. It is onething to say tha informal recreation may represent a Gport or
pastimeOsufficient to procure registration. It is quite another to say thét it bringswith
it a gened right for the public at large to use the land for any sports or pastimes,
however intrusve or mutudly incompatible they may be Parliament cannotbe taken
as intending to create a free-for-al (walkers, riders, cricketers, footbdlers, golfers,
and so on) withoutany provision for its regulation.

Similarly, as has been seen, it is an essential feature (at least in legd theory) of class b

greens tha any rights arise by virtue of a connection with a particular locality, which

has a historic claim to them. For modean class ¢ greensany such historic link has been

severed. Unde Sunningwell and the 2000Act, the QocalityOtest can now be satisfied

simply by pointing to a eighbouhoodGrom which a GignificantOnumber of users
come. Tha isundestandable, if the purpose is ssimply registration. But if the purpose
isto confer rights, oneneedsto know to whomthey are to beong: to the GignificantO
number, to the neighbouhood to the locality, or to the whole world? The 2000 Act

itself provides no answer; and the gulf between class ¢ and class b has now become
toowideto enable any answer to befoundby andogy with cusomary law.

In my view, it isimpossible, by the application of any accepted judicia technique to
hold tha registration of a class ¢ green, in itself, implies any formal legd rightto its
use, whether by the public in genea or by any paticular group. This conduson
should not materially affect the use of historic greens The fact tha they were
registered in the initial period will be appaent from the register, and will be one of
the OnattersO which section 10 makes condusve. In thos cases 20 years
unchdlengad use for recreation by local inhaitants before 1970 can reasonably be
equaed with a cusomary use. Thereis likely to be no reason why recreation should
not have continued after 1970in the same way as it had in the past. The problem in
relation to moden 20 year greensis tha, even if they did enjoy cusomary rights in
the past, those rights have been extinguished by section 1(2). By revealing the date of
the entry, theregister reveals on its face tha there cannot any longe be any historic
rights, and thereis nothingin the Act to create them.
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Issue (i) therefore mug beanswvered in thenegative.

Issue (ii) - penal restrictions

82.

83.

84.

85.

86.

If registration says nothing about the existence of any rights over the land, can it
noneheess opeaate so as to bring registered land within the scopeof the 19" Century
statutes applicable to town or village greens? My initia reaction was: obvioudy not
How can a definition enacted in 1965, and expressy stated to be defining terms On
this ActQ be hdd by implication to operate retrospectively to ater the meaning of a
pend statute passed a century before?

Tha, as we have seen, was not the inginctive reaction of Lord Hoffmann. He
acknowedged the uncertainties over rights, but assumed without argument that the
19" Century Acts would be engayed. This was the mog recent authoritative statement
on the issue when Parliament legidated in 2000. The same assumption was made by
this court, with the suppot of counsl for DEFRA, in Whitmey.®® Thos indications
thoughnotbindingonus call for careful consderation.

On further condderation, | am persuaded tha this approach can be defended on
accepted prindples of construction. The definition in section 22 applies Qunless the
context otherwise requiresQ Arguably, the context of section 10 does so require, in
order to avoid circularity, and to give it some subgantive effect. The QnatterOstated
in the register, and which is condusvely established, is that the registered land is a
Qown or village greenO If one can look beyond the definition of a town or village
green in section 22, then there is nothing to prevent its application to the same
expression as used in othe statutory contexts. As has been seen, town and village
greens were referred to in the 19" Century statutes without definition, and there was
no settled legd interpretation of tha term. It would certainly have been consistent
with the pumposes of the 1965 Act to clarify the application of those references by
providing a condugve meansof identifying theland to which they applied.

In suppoting this view, Mr Laurence referred (as he did before Lightman J) to the
prindple of statutory interpretation, known as Qupdating condructionQthat is, that the
meaning of the statutory words is treated as continuousy updded to alow for
changes since it was initially framed® | did not find this hdpful in the present
context, since noneof thecases initialy cited by him related to changes broughtabout
by legidation (as oppogd to outsde circumstances). In such cases, if Parliament
intendsan QupdaingQeffect, onewould expect it to be apparent from thelegidation.

Furthe research disclosed a more plaugble example, in the case of Pole-Carew v
Craddock.”™ In tha case, the court was concerned with a 1790statute, unde which a
ferry was established, and which granted the proprietors exemption from the payment
of Gy tax, rate or assessment whatsoeverEQ It was hdd that this exemption
extended to income tax, even though tha tax was first imposed after 1790. The
context, and the statutory wording, are of course quite different from the present.
However, the case may be taken as illudrating a more genera prindple, that when
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oneislooking at the combined effect of two statutes, concerned with the same genera
subject-matter, even if separated by a substantial period of time, the intention of
Parliament is not necessarily to be derived solely from the mod recent. They mug be
looked at together. Such an approach provides a possible answver to concerns about
applying a 1965ddinition to a statute passed a century before.

The mog obvious objection to this interpretation is tha it offends the ordinary
presumptionsto which | have referred, by extending pend provisions (without clear
wordsto tha effect) to land which would not otherwise have been within their scope
There is less objection in relation to historic class ¢ greens As has been seen, the
criteria for them would have given rise to a presumption of cusomary rights at
common law, and the registration process gave plenty of oppatunity for owners to
resist the process. The risk of interference with established rights was dight, and
readily judifiable by the overall policy objectives of the Act.

The same cannotbe said of moden class ¢ greens However, as| have said, they were
given implicit statutory endorsement in the 2000Act, and no amendment was madeto
section 10. It mug be assumed tha Parliament intended them to have the same legd
inddents as historic class ¢ greens The compdibility of tha extenson with
Convention rights may beopen to question, buttha is not an issue before us

A further possible difficulty with this interpretation is tha it may involve a different
approach from tha applied to Gommon landQ which is aso within the scope of
section 10. That part of theddinition has given rise to its own difficulties, butthereis
theimportant difference tha both the components (common land and manoria waste)
were recognised legd concepts apart from the Act.?? Tha comparison should not, in
my view, prevent the court from giving a practical meaning to section 10 as applied to
town andvillagegreens

Accordingly, | would answer question (i) in thenegaive and (ii) in the affirmative.

(b) The effect of the 2000 amendment

91.

92.

Two issues arise:

) Should the recreationd use Gontinuedto the date of the application, the date
of registration, or some other dae?

i) Mug any application made after the commencement date of the 2000 Act be
consdered exclugvely in accordance with theamended definition?

Althoughthe practical effects of these questionsare very important, the answers to
both seem to me reasonably clear, ontheordinary reading of the statute:
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The use mugt ontinuedto the dae of registration. That is because, in the
absence of any other indication® the words Gtontinue to do soOcan only be
taken as referring to the time when the statute requires the definition to be
applied; tha is the date when theregister is amended unde section 13. That is
theonly formal step referred to in the statute itself. It is also the date at which
registration is made condugve by section 10. In this context, unlike tha of the
initial registration process, there is no statutory equivalent to the prior step of
(provisiond registration® The earlier procedures, starting with the
application, are the creation of theregulations and cannotin my view betaken
to goven theinterpretation of the statute.

The application mus be considered unde the amended Act. This is because,
as from the commencement of the 2000Act, an application can only be made
unde the Act as so amendeal. Unless preserved by some specific trandtiond
provision (of which there are nonein this statute) or some general provision of
the Interpretation Act, the unamended definition is dead, and cannot be
resurrected.

Lightman J took a different view on both points. He thoughttha the continuaion of
theuse need only beupto thetime of

(E theapplication for registration or of the commencement of
proceedingsvindicating the existence of the Green.(°

He reached this view, as | undestand it, nat on the wording of the statute, but by
reference to its suppo®d objectives. He said:

Ot cannot sensbly requireEc ontinugion untl the date of
determinaion of the application by the registration authority or
judgment by the court, for such a congruction would enable the
landowner in al cases to defeat a claim to the existence of a
Green by placing a notice in appropriate terms on the land in
guestion (such as has been placed in this case) after the
application has been made or proceedings commenced and
before the determination or judgnent and accordingly frugrate
the purpose of thelegidationE

| do not think tha the provison madein (1A)(b) for the making
of regulations in any way weakens this argument. The
legidation mug have been intended to opeaate sensbly and
effectively in any interim period, which might be (as it has
been) protracted, untl the regulationswere made &°

| agree tha a consequence of my interpretation is tha the owner may be able to take
actionto bring the qudifying use to an end, and that thisislikely to limit subgantially
the oppotunities for registration of new class ¢ greens However, | do not accept that
this reading is so obvioudy unreasonable, or contrary to the legidative intention, tha
it must be rejected.”” It means simply tha the landowner, who othewise will be
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deprived by opeation of law of the effective use of his land, is given a find
oppotunity to assert his rights.®® As | have said, the history of the 1965Act gives no
suppot for a broad interpretation of the provisons for new greens Indeed, a
restrictive view can hdp to provide an answver to possible human rights objections If
the landowne fails to assert his rights, even at this late stage, then it may be
legitimate to infer tha the land has been dedicated or abandone to recreationd use,*
and to record that fact by registration as a class ¢ green. Parliament gave the Secretary
of State the power to limit the landowner® options by prescribing a different time
limit. That power not having been used, | see no reason for the court to take over tha
task, and no prope basis on which it could do so.

On the second point, Lightman J@ reasons for taking a different view were more
fundanental. He thought tha tha the answver depended on the application of
presumption againg retrogpectivity:*®

O'he answver depends on whether in enacting the amended
definition Parliament can be taken to have intended to take
away the status as a Green of land which had previoudy
become a Green and registrable as such and with it the
protection of the 19" Century Legidation and the local
inhabitantsOrights over it which (as | have hed) attach to tha
status

In my view Parliament cannot be presumed to have intended
any such thing. If Parliament had any such intention, it would
surely have made its intention plain. There is a presumption
againg retrogpectivity of legisationEO™ (emphasis added)

On any view, tha approach loses its force if, as | think, class ¢ status carries no
implication tha the inhabitants have rights over the land. In any event, | would
guestion with respect whether the answer is to be foundin the prindples to which the
Lightman J referred. He was not addressed on the effect of section 16 of the
Interpretation Act 1978, which in my view provides the correct framework for
consdering such issues.

Section 16 provides Qyeneral savingapplicable on the repeal or amendment of an
Act, applicable in the absence of specific trandtiond provisons In particular, it
provides tha reped of an enactment does not, unless the contrary intention appears.

db) affect the previous opeaation of the enactment repealed or
anything duly doneor suffered unde tha enactment;

(c) affect any right, privilege obligaion or liability acquired,
accrued or incurred unde tha enactment;'%

(d) affect any pendty, forfeiture or purishment incurred in
respect of any offence committed againg tha enactmenteO'%
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None of these savingsis relevant to Miss Robinson@® case. She took no steps unde
the unamenddal statute; she acquired norights; and no pendties were incurred.

Accordingly, inmy view:
)] Unde issue(iii), theuse mug continueuntl the dae of registration;

i) Unde issue (iv), the application mug be consdered unde the Act as
amended.

(c) Free-standing periods of use

99.

100.

Issue (V) raises the question whether the application can succeed on the basis tha the
land GpecameOa village green at the dae stated by Miss Robinson in her application
(1% Augug 1990) or some earlier date. This question takes on critical importance if,
as | have held, the use mug continue down to the dae of registration, and if the
notices erected by the City Counal in early 2003 had the effect of ending the
qudifying use.

Agan | will deal with thisissue shortly, because my condusonsas to the subdantive
effect of registration seem to me to providethe answer also to this question. The 1965
Act created no new legd status and no new rights or liabilities, other than those
resulting from the prope interpretation of section 10. Since tha section only takes
effect in relation to any paticular land on registration, there is no legal basis for
treating tha land as having acquired village green status by virtue of an earlier period
of qudifying use. The mere fact tha it would at some earlier time have come within
the statutory definition is irrelevant, if it was not registered as such. If this view is
correct, then the interesting points raised by Lightman J3 discussion of this issue'®
donotarise.

(d) Amendments to the application

101.

Three paticular proposd amendments were the subject of issues (vi) to (viii). Issue
(vi) was whether the application could be treated as relating to 20 years ending at a
different dae to that specified in the application. Lightman Jhdd tha it could. Issue
(vii) concerned an application proposd by Miss Robinson to excludetwo areas, one
being the area of the reed beds and the othe a 10 metre strip aong the western
bounday of the scrubland. Her reasonsappear from her letter of 21% Octoba 2002:

O'he reason for (1) is that access to the Reed Bed for
recreationd pumposes is not pat of my clam, and noneof my
witnesses lays clam to it either. It seems simpler, to save the
Ingpector@ time, to excludethis area from the argument.
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The reason for (2) is tha | have received assurance tha the
County Coundl has commissional afeasibility study in respect
of a westerly route for the proposd access road which would
serve the new primary school to the south of the Trap Grounds
This alterndive route avoids the sensitive wildlife habitats that
| seek to protect. | am therefore prepared to renounce my claim
onthestrip of landin question.O

Issue (viii) was whether, if Miss Robinson was not able to make such an amendment,
it was open to the County Council to accept the application in respect of pat only of
land induded in the application.

| have very little sympathy with the arguments presented by thetwo counals on these
issues. They seemed to reintrodue a degree of technicality, reminiscent of the
elaborate pleading arguments found in the 18" century cases, and long since
abandonal in modern court procedure. The beginning and end of the argument
appeared to be tha the 1969 Regulationsdo not in terms pemit an application to be
amended, and therefore no such power isto beimplied.

It is true tha the procedure is initiated by an application, and the applicant therefore
bears the primary responsbility for getting the application right and produdng the
evidence to suppott it. However, as has been recognised in numerous cases, it aso
has a public element. In Whitmey, Arden LJ referred to the advantages of the
informality and Olexible approachO allowed by the nonstatutory inquiry
procedure.’® The same approach should in my view be applied to the procedure
genedly. It is also relevant tha the registration authority has a genera duty to
QnaintainOthe register.'® This carries with it, in my view, a duty to ensure tha the
procedures are fair and orde’ly, and tha theregister itself is accurate and accessible.

Mr Chgpman had advised tha Miss Robinson had no absplute right to amend the
application but that the authority had a discretion to permit it. Furthermore, he
advised tha the authority could for propea reasons determine the application for a
lesser area than that proposd in the application. | agree respectfully with tha
approach. In relation to theissue of amendment he explained his views as follows:

QMy view is tha an applicant unde s 13 has no absolute right
to amend or withdraw an application. It is not unknown for
campagnas to make and then purport to withdraw and
resubmit s 13 applications as atactic to inhibit the development
of land. | should make it clear tha there is no question of such
atactic in this case but | consider that the registration authority
mug have a power to indst on determining a duly made
application so tha the status of the land is clarified in the
public interest. However | consde tha it is, as a matter of
common sense, implicit in the 1969 Regulations tha a
registration authority does not have to proceed with an
application that the applicant does not wish to pursue (whether



Judgment Approved by the court for_handing down GDxfordOapproved

(subject to editorial corrections)

105.

106.

wholly or in pat) where it is reasonable tha it should not be
pursued. It would be a pointless waste of resources for a
registration authority fully to process an application that the
applicant did not wish to pursue whether wholly or in part
unless there were some goodreason to do so.

In the present case, the city coundl as landowner has made it
clear, throughits coungl, tha it does wish to have the status of
the Trap Groundsas whole determined. | consder tha it isa
reasonable wish on the part of the landowner to know whether
its land has become a town green or not | can see no good
reason why the status of the reed beds and the 10 metre strip
should remain in limbo. The fact tha Miss Robinson would
not object to use of the 10 metre strip as access road to the new
school is entirely irrelevant to the question whether tha land
has become a prescriptive town green. My advice to the county
coundl as registration authority is (a) tha Miss Robinson does
not have power to ingst on amending her application, (b) that
the county counal has power to alow an amendment where it
is reasonable to do so, (c) tha in the present case it would be
unreasonable to alow the proposd amendment because the
city coundl as landowne wishes to have the status of its land
deermined, and (d) tha the county coundl shodd determine
the origind application as awhole.O

That approach, with respect, seems to me sendgble, and unobgctionale as a matter of
law, dthoughthefind decision remains a matter for the discretion of the registration
authorty.

With regard to the Courcil® own powers in conddering the application, he advised
tha they should exclude the reed beds and pat of Frog Lane on the grounds that
there was no evidence of materia recreationd use of thos areas, but tha the
remainde should be induded on the register. This induded the 10 metre strip
aongsdetheralway, which he consdered was indistinguishable from therest of the
scrubland. Agan, as a matter of law, | see no error in tha approach, athoughl
express no view onthefactud conduson.

As| have said, | am unoonaerned tha this involves a departure from the strict words
of the regulations If authonty is required for tha, | am content to rely on Lord
Keith@ approach in Inverclyde District Council v Lord Advocate® Tha case
concerned the submission of deails pursuant to an outline planning application. The
conditions in the outline pamission impoxd a time limit for the submssion of
details. The genera development order governing such applicationsprovided for the
form of application, butthere was no specific provison for amendment. Furthemore,
the Act provided tha an application for approvd of reserved matters, if made after the
dae by which the conditionsrequire it to be made, should be treated as not made in
accordance with theterms of the pamission!®
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On the facts of tha case an application for submission of deails had been made
within the time limit. However, following an inquiry the Secretary of State had
indicated tha approvd would be appropriate in respect of a more limited area, and
had invited submission of detailed plans and information relating to the reduced area.
The authority argued tha such an amendment would be outside the scope of the
origind permission. They accepted tha an amendment was possible within the three-
year period, but submitted tha once tha period had come to an end no amendment
whaever could validly bemade

Lord Keith regjected this argument:

Qt is to be observed tha nether in the Act of 1972 nor in the
Order of 1975is any procedure laid down for the manne in
which applications of this naure are to be dealt with, apart
from the provisons about entry in the register. This is not a
field in which technical rules would be appropriate, there being
no contested lis between opposing parties. The planning
authority must simply deal with the application procedurally in
a way which is just to the applicant in all the circumstances.
Tha beng so, there is no goodreason why amendment of the
application should not be permitted at any stage, if tha should
prove necessary in ordea tha the whole merits of the
application should be propealy ascertaned and decided
uponE. O(emphasis added)

In tha statutory context, however, having regard to the time limit on applications he
accepted that:

(E an amendment which would have the effect of atering the
whole character of the application, so as to amountin subgance
to a new application, would not be competent. 3%

| would respectfully adopttheitalicised words as an appropriate guideto thefundions
of a regigtration authority unde the 1965 Act, subject to taking account of the
postions of the other paties induding the public. It is unneessary in this case to
condder the precise limits of the power of amendment, since Miss Robinson®
proposd amendments were clearly within them, in my view. They involved no
extengon of the area of the earlier application, and made no material changeto the
subgance of therights claimed. The same applies to the changeof date, to which the
City Counal itself had made no objection

Mr Laurence suggested tha such flexibility would impose an impossible burden on
authorities, who would have to consder a wide variety of potential variations | do
not accept that. Under Mr Chapman@® approach, the authority is master of the
procedure, and should have no difficulty in applying a common-sense approach to
ensure tha the resulting registration is as accurate as it can be on the available
evidence and that all interests are propely protected. Of course, if amendments are
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111.

112.

made to the application which are likely to affect the interests of other paties
induding the public, the authority will need to congder wha publicity arranganents
are necessary to ensure tha adequéae notification is given. | see no need, as Mr
Laurence suggested, for this Court to lay down precise guiddines. The practica
problems involved are no greater than those involved in setting up a non-statutory
inquiry, a practice which has grown up withoutany statutory undepinning or formal
guidance of any kind.

Lightman J hdd tha there was no power for the applicant to amend the application or
for the authority to authorise an amendment of the application. On the other hand he
accepted that the authority could, following its consderation, decide to register a
lesser area™'® The practical consquence of Lightman J@ approach, therefore, may
not be much different to that which | have hdd to be correct. If it is open to the
authority to register a lesser area, then the applicant, withoutpurporting to amend the
application, can simply elect to present no evidence in suppot of that part of her case.

In any event for the reasons| have given | woud answer in the affirmative questions
(vi), (vii) and (viii).

(e) Evaluation of evidence

113.

114.

Two paticular points were raised:

)] the relevance, taken with the evidence of use of the tracks, of the finding that
only about25% (or less) of Qhe scrublandGisreasonably accessible;

i) the relevance of the existence or potentia for the existence of public rights of
way, in paticular over thecircular track.

Lightman J dealt with these issues at some length. However, | think the pith of his
andysis can befoundin two passages. On thefirst point, hesaid:

Orhere is no mathematical test to be applied to decide whether
theinaccessbility of part of the land precludes thewhole beng
a GreenE Greens frequently indude ponds They may form
pat of the scenic attraction and provide recreation in the form
of e.g. feeding the dudks or sailing modd boas. Further
overgrown and inaccessible areas may be essential habitat for
birds and wildlife, which are the attractions for bird watchers
and othersEO

He urged the registration authority to take Ga common sense approachQin deciding
whether, having regard to its physcal characteristics, which may have changed over
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the twenty years, the whole of the land (or some separately identifiable pat of it)
satifies the definition."

On the second point, he noted correctly tha use for recreationd walking is capable of
founding a case of deemed dedication of a highway, unless merely andllary to other
recreationd activities> Where the recreationd use claimed in suppot of a class ¢
green induded the use of an identifiable track capable of suppoting a presumption of
arightof way, hesaid:

Orheanswver must degpend how the matter would have appesred
to the owner of the land)E  Recreationd walking upon a
defined track may or may not appear to the owne as referable
to the exercise of a public right of way or a right to enjoy a
lawful sport or pastime depending upon the context in which
the exercise takes place, which indudes the character of the
land and the season of theyear EO™*

He had begunthis part of his judgnent by emphasising that guidance on such factud
issues could only be of the (hroadest kind®'* and he condudd it by repeating that:

Orhe question mugt in all cases behow a reasonéeble landowner
would have interpreted the user made of hisland.O

Without questioning the common sense of many of the points made in this part of his
judgment, | do not think that it is appropriate for this court to seek to review it in
detail. On such matters of evaluaion of evidence it isunusud for an appdlate court to
comment untl thefacts have been found.They raise issues of fact and degree for the
decision-maker, which may not be easy to resolve, but do not for tha reason become
issues of prindple. Indead, section 14 of the Act contemplates tha the role of the
High Court will nomally be retrogective. While | readily accept that the issues of
prindple dedt with in the earlier pat of this judgment were suitable for advance
congdeation as an exception to the ordinary rule, | am not persuaded tha same
applies to issues (ix) and (x), nor tha it is possible for this court propely to provide
detailed answversto them.

Conclusion

117.

In summary, my answers to the issues on which QulinggOhave been sought by the
County Coundl are:

() Registration of land as a class ¢ green does not of itself confer or imply any
rights on the part of loca inhabitants (however defined) to induge in sports
and pastimes on that land,
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(i) Such registration is condusve that the land is a town or village green within
the scope of (inter alia) section 12 of the Indosure Act 1857 and section 29 of
the CommonsAct 1876;

(i)  Thewords “continue to do so” in the amended definition mean tha thelawful
sports and pastimes must continue to the date of registration;

(iv)  Any applications for registration of land as a class ¢ green made on or after 30
Januay 2001automatically engage (and engage only) theamended definition;

(v) Theapplication coud not as a matter of law succeed on the basis that theland
became agreen on 1 Augus 1990;

(vi)  The Cournty Coundl has power to treat the application as if a different date
had been specified in Part 4, and to determine the gpplication onthat basis;

(vii)  As a matter of law, it would be open to the County Coundgl on proper
condderation to permit Miss Robinson® application to be amended to refer a
lesser areq, as proposed by her;

(viii) As a matter of law, it would be open to the County Coundgl on proper
congderation to register as a green pat only of the land included in the
application;

Issues (ix) and (x) are matters of fact and degree for evaluaion by the authornty, the
guestion beng how a reasonable landowner would have interpreted the user made of
theland.

The order made by Lightman J contained a series of detailed declarations on these
issues. Subject to any further submissions | do not think this is necessary. It should
be sufficient simply to declare that theauthority isrequired to congder the application
in accordance with the prindples stated in this judgment.

Findly, | add this comment. The answers given in this judgnent (particularly to issue
(iii)) may not provide much comfort to Miss Robinson herself, or the other users of
the Trap Grourds On the other hand, | hopetha they will assist the wider objective
of providing a coheent and trangparent system for the protection of village greensin
thelongterm. They should also provide a clearer basis for amending legidation. If the
law is as | have stated it, then the task should not be as complex as DEFRA seem to
fear. The register can be taken as a definitive statement of the extent of town and
village greens for the purposes of the existing (antique statutory regime. What is
needed is moden legidation to provide smilar protection and the means of
regulation. If it is thoughtright to give genera public access to registered greens for
Gports and pastimes) the legidation needs to indude machinay for ther
management, and for protection of any existing customary rights.
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120. Amendinglegidationisurgently needed. In my view, it would be a sad betraya of the
work of the Royd Commission, and of al those who have worked for the protection
of village greensbefore and since, if the oppotunity offered by the current Commons
Bill were to bemissed.

Blackburne J:

121. | agree.

Peter Gibson L J:

122. | dsoagree.
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